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Fi ndi ngs of Fact and Concl usi ons of Law

Backgr ound

As described by the appellant, the follow ng facts are undi sputed:

The Ki cki ng Horse Job Corps Center is an all-Indian Job Corps Program
adm ni stered by the Confederated Salish and Koot enai Tri bes of the Fl at head
| ndi an Reservation, Montana, and i s under contract fromthe U S. Depart nment
of Labor. The contract in question is in a cost reinbursable plus fixed
fee formand covered the period of time fromMarch 1, 1983 t hrough February
28, 1985, in a total anount of $5,564,142.00. Subsequent to Audit Report
No. 09-5-245-03-370, all costs were finally allowed by the Contracting
Oficer with the exception of the $2,709.00, which is the subject of this
Appeal , giving the reason that:

"The auditors questioned costs of $2,709.00 because the Center

| eased a conputer wunder a |ease/purchase agreenent and paid

interest in that anmount during the audit period. 41 CFR 1-15.713-

7 . . . states, 'Interest on borrow ngs (however represented),

bond di scounts, costs of financing and refinancing operati ons,
are unall owable. . . ."

The parties agreed to a subm ssion on the record.



| SSUE

s the interest on the | ease/purchase contract for certain equi pnent
an al |l owabl e cost under applicable |aw and regul ati ons?

Di scussi on

The appellant's main argunment is that:

(1) The acquisition of conputer and data processing equi pnment is an
expensive undertaking for which nost operations initially have little
experience or know edge regardi ng use, needs, growmh potential, etc. The
capital outlay is sizeable and if the equipnent turns out not to neet
needs, the decision can be a costly experience if an outright purchase has
been nade. Therefore, a |l ease/rental agreement with an option to purchase
is often the preferred approach when first making the decision to
conputerize certain business functions and can offer a far greater
cost/benefit ratio than direct purchase when the overall picture is
revi ewed. O herwise, there is an wunderstood tendency &either to
detrinentally under purchase equi pment and have to sacrifice essential
needs or else to grossly over-purchase and be saddled wth expensive
inventory which is outdated | ong before it is grown into.

Addi tionally the appellant argues:

(2) The Federal Procurenent Regulation (FPR) at 41 CFR 1-15.712-1
all ows for paynent for rental purchase of data processing services; (3) the
Job Corps Director advised appellant by mail gramto purchase the equi pnent;
(4) the termnology of the agreenent is such that |ease paynents are
unlike other areas, called interest paynents in Mntana; (5) the Job
Trai ning Act condones the allowance of such costs; (6) special treatnent
should be accorded to the tribes. These argunents wll be addressed
seriatim (1) The first argunment says in substance that if an unauthorized
contract deviation is beneficial or "reasonable” then it should be all owed.
However the argunent here does not sound in "reasonabl eness" as discussed
in 1-15.703.1(a), but rather cones under (b) and (c):

(b) Be authorized or not prohibited under State or |ocal |aws or
regul ati ons

(c) Conformto any limtations or exclusions set forth in these
principles, Federal |aws, or other governing limtations as to
types or anounts of cost itens.”

Accordi ngly, the reasonabl eness criterion is inapplicable.



The argunents (2) and (3), that rental purchases are allowed generally or
were allowed and encouraged in this case are not disputed. The only
di spute concerns "interest," paynent of which is conceded to be proscribed
by the regul ati ons.

Argunent 4 seens to say that rent is called interest in Mntana or
that rent is the equivalent of interest from an econom c standpoint.
However, the | ease that was quoted by appell ant does not equate rent with

interest. Rather, the |ease |anguage clearly distinguishes one fromthe
ot her.

"12(e) Lessee represents and warrants. . . that all rentals
will be paid out of funds which are legally avail able for such
pur poses.

"13. Option to Purchase. Lessee shall have the option to
purchase the Property at the end of the initial termor any
renewal termfor a purchase price equal to the Stipul ated Val ue
of the Property as of the end of such termplus the interest
accrued on the Principal Balance, if any, since the |ast rental
paynent due date (see Exhibit B)

(emphasi s supplied).

It would therefore appear that the termrent in this case was used in the
conventi onal sense:

"Rent" is conpensation for use of |and or property while
"interest" is a sumpaid for use of noney. Conmonwealth v.
Phi | adel phia Rapid Transit Co., 134 A 455, 458, 287 Pa. 190.

The contractor argues in (5) and (6) that the small indebtedness
should be condoned. However the authorities cited do not address the
contract regul ations and cost principles here involved. If the anpunt is
ow ng, its size is not relevant.

Consi deration was given to an argunent that the approval of the | ease
purchase agreenent estops the Governnent from disallowing the interest
connected thereto. If there was no | egal basis for allowing the interest,
approval by the contracting officer could not estop the Governnent from
disallowng the item See Federal Corp Insurance Corp. Merrill, 332 US.
380 (1947). Further, the approval of the purchase rental agreenment does not
inply that interest costs in connection therewwth are also approved for
rei mbursenent contrary to established principles. Rather, such costs were

severabl e and properly the responsibility of the contractor to be paid out
of his fee.




Interest is considered part, wunder applicable procurenent |[|aw
principles, of profit or fee as a return on capital. Accordingly,
procurenent rul es proscribe cost recovery of interest to avoid duplicative
rei mbursenent. By analogy reference is made to Austin Co. v. U.S., 58 C
c. 98 (1923), which hel d:

Where a cost-plus contractor has incurred expenses in
securing labor and in purchasing and expediting the delivery of
materials for the contract work, he is entitled to rei nbursenent
therefor in addition to his agreed percentage on the cost of the
wor k; however, the contractor is not entitled to reinbursenent
for the interest on loans to carry on work under the contract as
an al | owabl e expense of the work.

Simlarly, Manuel M Liodas (1971) ASBCA No. 12829.71-2 held that a
contractor was not entitled to recover interest and factoring costs cl ai ned
in his total cost term nation settlement proposal because interest and
factoring costs were not allowable under ASPR regulations or under the
contract term nation provisions. ASPR 15.205.17 provides that interest and
financing costs are not all owabl e, except for interest assessed by state or
| ocal taxing authorities under certain conditions.

The cited ASPR provision was simlar to 41 CFR 1-15.213-7 here in issue.

Based on the foregoing this appeal is denied.
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